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PURPOSE OF REPLY BRIEF

This Reply Brief for Appellant responds to the Commonwealth’s argument that

Appellant’s claims are not ripe for review.



ARGUMENT

Appellee argues that because Appellant’s postincarceration supervision has not yet
been revoked, that Appellant’s claim is not yet ripe and cannot be decided by this Coutt.
(Appellee’s Response, pp. 9-11; hereinafter AR 9-11). This argument is erroncous for several
reasons.

First, Appellec argues that Appellant has never previously raised the claims that are
now before this Court on review. (AR 16). It is well-established that an appellant “will not
be permitted to feed one can of worms to the trial judge and another to the appellate court.”
Kennedy v. Comnonnealth, 544 SW.2d 219 (Ky. 1976)(overruled on other grounds). The
Appellant however, was without counsel in the circuit court. When he received counsel on
appeal, his issues were refined, but not changed. Both the circuit court and the Court of
Appeals ruled on the merits of the Appellant’s claims without citing ripeness as a reason for
denying the claims. (Previously attached as Appellant’s Brief Appendix, Tab 1 and Tab 2,
respectively). The C.ourt of Appeals’ opinion gave rise to a new claim by addressing whether
the motion should be construed as being brought under RCr 11.42 or CR 60.02, making the
appeal to this Court the first opportunity for Appellant to address that issue. (Appellant’s
Brief Appendix, Tab 2).

Ironically, Appellee does precisely what he claims Appellant has done — attempr to
feed one can of worms to the circuit court and Court of Appeals and another to this Court.
The Commonwealth’s response to Appellant’s post-conviction motion in circuit court did
not address the ripeness of Appellant’s claim. The Attorney General’s responsive Brief in
the Court of Appeals did not raise the issue of ripeness. Now, however, the Attorney
General seeks to utilize ripeness as a procedural bar. However, they cannot raise procedural

issues for the first time on appeal when no objection was made below and the trial court did



not rely upon or even mention such error in its ruling. In Jackson v. Commonealth, the
Commonwealth raised the issue of verification noncompliance for the first time on appeal
and the Court stated that “the Commonwealth failed to advise the trial court of the deficient
pleadings. Because the Commonwealth failed to raise this issue before the trial court, it
is not preserved for review.” 2006-CA-001821, 2007 WL 2460727, *1 (Ky. App.
2007)(unpublished) (emphasis added). Similarly, in the case at bar, the Commonwealth
should not now be allowed, on appeal, to assert a procedural bar due to lack of ripeness
when they failed to raise the objection either in the trial court or the Court of Appeals and
neither the trial court nor the Court of Appeals made reference to ripeness in their opinions.

Second, the Commonwealth now argues that Appellant’s brief must be construed as
a motion under RCr 11.42 and also argues that the claim is unripe. (AR 9-15). These claims
simply cannot coexist absent a finding that, should Appellant’s post-incarceration
supervision be revoked in the future, Appellant would be entitled to assert his claims under
the tolling provision of RCr 11.42 (10)(a) and/or (b).

RCr 1142 (3) states that, “The motion shall state all grounds for holding the
sentence invalid of which the movant has knowledge. Final dispositdon of the motion shall
conclude all issues that could reasonably have been presented in the same proceeding.” RCr
11.42 (10) imposes a three-year statute of limitations from the date an appellant’s judgment
becomes final to bring such a motion. Tolling exceptions apply where “(a) [ ] the facts upon
which the claim is predicated were unknown the movant and could not have been
ascertained by the exercise of due diligence; or (b) [ ] the fundamental constitutional right
asscrted was not established within the time period provided for herein and has been held to

apply retroactively.”



Because an RCr 11.42 motion must also include all claims for holding a sentence
invalid, the Kentucky appellate courts have found that:

The structure provided in Kentucky for attacking the final judgment of a trial
court in a criminal case is not haphazard and overlapping, but is organized and
complete. That structure is set out in the rules related to direct appeals, in RCr
11.42, and thereafter in CR 60.02.” CR 60.02 is not intended merely as an
additional opportunity to relitigate the same issues which could “reasonably have
been presented” by direct appeal or by RCr 11.425 proceedings. The obvious
purpose of this principle is to prevent the relitigation of issues which either were,
should or could have been litigated in a similar proceeding.
Stoker v. Commomrealth, 289 SW. 3d 592 (Ky. App. 2009). (internal citations omitted).

Thus, ruling that Appellant’s motion must be construed as an RCr 11.42, taking in
into consideration that such motion must contain all claims for holding a sentence invalid,
and such a motion must be brought within three vears of judgment, makes the issues
contained therein ripe. Otherwise, the only Appellants who would be able to challenge the
revocation of the post-incarceration supervision would be those who were revoked within
three-years of judgment. Given the nature of the crimes for which post-incarceration
supetvision is imposed, the likelihood of serving a sentence and even being placed on post-
incarceration supervision within the first three years following judgment is rare.

The Commonwealth has also argued that Appellant’s motion cannot be construed as
a CR 60.02 motion, thereby foreclosing relief brought under CR 60.02 () and (f) which
allow for a claim to be brought within a reasonable time period. Absent an otherwise viable
avenue of relief, the Commonwealth must be suggesting that relief would be available to
Appellant under the tolling provision of RCr 11.42 (10).  Should the Court find that
Appellant’s motion is not a CR 60.02 motion, then, cither Appellant’s motion is a RCr 11.42
motion, requiring all claims that can be brought at the time to be brought, thus making

Appellant’s claim ripe or the Commonwealth must concede that the claim could not be

cither known during the time in which to file a motion under RCr 11.42 or the fundamental
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constitutional right asserted was not established within the time period, thus triggering the
tolling provision of RCr 11.42 (10) and enabling Appellant to bring such an RCr 11.42
motion within a reasonable time following any revocation. Otherwise, under the
Commonwealth’s proposed construct, virtually no Appellant could obtain relief once their
post-incarceration supervision was revoked.

Finally, this Court should find that Appellant’s claim is ripe because to find otherwise
would work an undue hardship on the Appellant. In W.B. n. Commonnealth, Cabinet for Heath
and I “d/.?/!:/)’ Services, 388 SW. 3d 108 (Ky. 2012), this Court found that “ripeness involves
weighing two factors: (1) the hardship to the parties of withholding court consideration; and
(2) the fitness of the issues for judicial review.” (citing .Abbott Labs v. Gardner, 387 U.S. 136,
149, 87 S.Ce. 1507; Artway v. Attorney General of New Jersey, 81 F.3d 1235, 124647 (3d
Cir.1996)), W.B., supra at 114.

The Commonwealth completely fails to address the hardship to Appellant should
this Court decline to address the merits of Appellant’s claims at this juncture. Appellant’s
Brief on Appeal highlights the significant depravation of due process Appellant would suffer
should his post-incarceration supervision be revoked including an increased likelihood of
revocation due to a lack of discretion in initiating revocation procedures (Appellant’s Brief
on Appeal p. 13, hereinafter BA 13), the lack of safeguards to ensure the reliability of
outcomes inherent in the new revocation procedures (BA 13-14), a decreased ability to
present cvidence (BA 15), lack of a fair and impartial judiciary (BA 15-16), lack of counsel
(BA 16), limited reviewability and avenues for appeal (BA 18-19) and lack of fair warning
(BA 19-22). Appellant first filed his post-conviction motion on July 13, 2012. It has taken
over three years for this case to be heard by this Court. Should Appellant’s post-

incarceration supervision be revoked, Appellant would likely have to a serve a lengthy



sentence before this Court would have an opportunity to resolve the claim again.
Meanwhile, Appellant would suffer significantly duc to reincarceration.

Appellant’s claims are also fit for judicial review. The post-incarceration supervision
revocation procedure is laid out in 501 KAR 1:070 et seq. There are no questions of fact
that remain unanswered, and the existing record is adequate to resolve Appellant’s claims.
Because Appellant’s claims are both fit for judicial review and failure to address the claims
would work an undue hardship on the Appellant, this Court should find that this case is ripe

for review and issue a ruling on the metits of the case.

CONCLUSION

This Court should find that Appellant’s claims are tipe for review and issue a ruling
on the merits of the case in favor of Appellant. The Commonwealth failed to raise the issue
of ripeness at every stage of these proceedings and should be barred from doing so at this
time. Further, the Commonwealth’s proposed findings would render it impossible for nearly
all Appellants under post-incarceration supervision an opportunity to challenge the lack of
due process in the new revocation procedure. Appellant’s claims are fit for judicial review
and failing to review them at this time would work a significant hardship on Appellant.

WHEREI'ORE, for the reasons stated herein and in Appellant’s Brief on Appeal,
Appellant respectfully asks this Court to reverse the Court of Appeal’s order denying his
post-conviction motion and hold that the current procedures in place to revoke post-
incarceration supervision violate due process protections and the use of the current
revocation procedures against him would be an ex post facto violation and therefore

unconstitutional.
Respectfully submitted,
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OPINION

WINE, Judge.

*1 On August 18, 2000, a Laurel County grand jury
returned an indictment charging Thomas Neal Jackson
with the murder of Carolyn Smith. Following a trial, the
jury found Jackson guilty of the charge and fixed his
sentence at thirty-three years’ imprisonment. The
Supreme Court of Kentucky affirmed that conviction in
an unpublished opinion. Thomas Neal Jackson v.
Commonwealth, No0.2002-SC-0253-MR  (August 21,
2003).

Thereafter, on August 11, 2004, Jackson filed a pro se
motion to vacate, set aside or correct his sentence

pursuant to RCr 11.42. He later filed a supplemental

WestlzwMest

motion raising additional grounds for relief. He also filed
motions to appoint counsel and to proceed in forma
pauperis. The trial court appointed counsel, who then
filed a supplemental RCr 11.42 motion.

After considering the record, the pleadings and the
Commonwealth’s response, the trial court concluded that
the record refuted most of Jackson’s claims of ineffective
assistance of counsel. However, the court also determined
that Jackson was entitled to an evidentiary hearing on his
claim that his trial counsel failed to relay a plea offer from
the Commonwealth. Following the evidentiary hearing,
the trial court found that the Commonwealth had never
made any such offer. Consequently, the court denied
Jackson’s RCr 11.42 motion. This appeal followed.

As an initial matter, the Commonwealth contends that we
need not address the issues raised in the supplemental
motions because neither Jackson nor his appointed
counsel properly verified those pleadings as required by
RCr 11.42(2). We agree with the Commonwealth that
failure to comply with the verification requirement may
warrant a summary dismissal of the motion. Fraser v.
Commonweaith, 59 S.W3d 448, 452 (Ky.2001).
However, Jackson’s original motion was properly
verified. Under the circumstances, we cannot find that the
deficiencies in the supplemental pleadings deprived the
trial court of jurisdiction to consider the motions.
Furthermore, the Commonwealth failed to advise the trial
court of the deficient pleadings. Because the
Commonwealth failed to raise this issue before the trial
court, it is not preserved for review,

On appeal, as before the trial court, Jackson asserts that
his counsel’s assistance was deficient. In order to prevail
on an ineffective assistance of counsel claim, a defendant
must show that his counsel’s performance was deficient
and that the deficient performance prejudiced the defense.
Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052,
80 L.Ed.2d 674 (1984); Gall v. Commonwealth, 702
S.W.2d 37 (Ky.1985), cert. denied, 478 U.S. 1010, 106
S.Ct. 3311, 92 L.Ed.2d 724 (1986). The standard for
assessing counsel’s performance is whether the alleged
acts or omissions were outside the wide range of
prevailing professional norms based on an objective
standard of reasonableness. Strickiand, 466 U.S. at
688-89, 104 S.Ct. at 2065. A court must indulge a strong
presumption that counsel’s conduct falls within the wide
range of reasonable professional assistance. /d. The
defendant bears the burden of identifying specific acts or
omissions alleged to constitute deficient performance. /d.
at 690, 104 S.Ct. at 2066. In measuring prejudice, the
relevant inquiry is whether “there is a reasonable



